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** Hee-Moon Jo(Hankuk University of Foreign Studies, College of Law, hmoon@ hufs.ackr),
“Considerations on the Legal Structure of Oil Industry and the Debate over its Reform in
Brazil”.
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Barbosa, Alfredo Ruy, “Breve panorama dos contratos no setor de petroleo,” Jus Navigandi,

Teresina, Ano 6, N. 55, mar, 2002, (http://jus2.uol.com.br/doutrina/texto. asp?id=2794).

5

—~



48 E2tElotm 2| Z+HAT Vol.22 No.l

ol wolsalth, BEAN] dAAE ANE 17804 EALG
BAAY] AFA A E(Regime Fundiario; Agrarlan Regime)E = PAI T
Aol gk Mol Ag2 it &, EXARTE AsdEAY

%oﬂ A8 % o]g s A&}

Az vhErks glg @Al e Xﬂﬂﬂ 19343 A2 AAA =
FalE AgeldEe] wHEAd élzﬂ #AHolod whg Bekd A
==

=
1934\ WS o] H o] EA| AFAA = (Regime Fundirio)& |3}l
Aol AfdS AR7F 2o A S MRS e A
H-22f- ¥ A %=(Regime Dominial; Dominial Regime)E& ® 3t Zo|t}. A|
118%= F=3 Asatd S Ao At Leshe], ARRIAR9
EXd = AstgEAde] Agolx ghEAl e g wel A
W gEo] &7k} k5] (autorizagio ou concessdo; authorization or
concession)E WHolA]l NSt EE A TED A1193 1382 7R}
of tigh A|gt 748 Fof ol e X stxde] st Had a7kt
&= wr=A] Bepdclejy Bapdol] AYE ol ARt Fofste
o, EXALFFE fFdFEe] /i e o] FEitod

=
L
R LR
=

jaty

4 I

6) Al722 178 : “Os direitos do proprietario mantém-se em toda a sua plenitude, salvo a
desapropriagdo por necessidade ou utilidade publica, mediante indenizagdo prévia. As minas
pertencem ao proprietario do solo, salvo as limitagdes que forem estabelecidas a bem da
exploragdo deste ramo da indistria.”

7) A|118%: “As minas e demais riquezas do subsolo, bem como as quedas d'4gua, constituem
propriedade distinta da do solo para o efeito de exploragdo ou aproveita men to industrial.”

8) A1193% “O aproveitamento industrial das minas e das jazidas minerais, bem como das aguas
¢ da energia hidraulica, ainda que de propriedade privada, depende de autorizagdio ou
concessdo federal, na forma da lei. § 1° - As autorizagdes ou concessdes serdo conferidas
exclusivamente a brasileiros ou a empresas organizadas no Brasil, ressalvada ao proprietario
preferéncia na exploragdo ou coparticipagdo nos lucros. (...)”
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9) Al1433: “As minas e ‘demais riquezas do subsolo, bem como as quedas d'4gua constituem
propriedade distinta da propriedade do solo para o efeito de exploragdo ou aproveitamento
industrial:. O aproveitamento industrial das minas e das jazidas minerais, das dguas e da
energia hidraulica, ainda que de propriedade privada, depende de autorizagdo federal. § 1° -
A autorizagdo so podera ser concedida a brasileiros, ou empresas constituidas por acionistas
brasileiros, reservada ao proprietdrio preferéncia na exploragdo, ou participagio nos lucros.
()"

10) Art. 152 - As minas e demais riquezas do subsolo, bem como as quedas d'dgua, constituem

propriedade distinta da do solo para o efeito de exploragdo ou aproveitamento industrial. Art.
153 - O aproveitamento dos recursos minerais ¢ de energia hidrdulica depende de
autorizagdo ou concessdo federal na forma da lei. § 1° - As autorizagdes ou concessdes
serdo conferidas exclusivamente a brasileiros ou a sociedades organizadas no Pais, assegurada
ao proprietirio do solo preferéncia para a exploragdo. Os direitos de preferéncia do
proprietario do solo, quanto as minas e jazidas, serdo regulados de acordo com a natureza
delas.
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11) Art. 161 - As jazidas, minas e demais recursos minerais ¢ os potenciais de energia hidraulica
constituem propriedade distinta da do solo para o efeito de exploragio ou aproveitamento
industrial.

§ 1° - A exploragdo e o aproveitamento das jazidas, minas e demais recursos minerais ¢ dos
potenciais de energia hidraulica dependem de autorizagdo ou concessdo federal, na forma da
lei, dada exclusivamente a brasileiros ou a sociedades organizadas no Pais.

§ 2° - E assegurada ao proprietario do solo a, participagio nos resultados, da lavra; quanto
as jazidas e minas cuja exploragdo constituir monopolio da Unido, a lei regulard a forma
da indenizagio.

§ 3° - A participagdo referida no paragrafo anterior serd igual ao dizimo do imposto unico
sobre minerais.

§ 4° - Néao dependerd de autorizagdo ou concessio o aproveitamento de energia hidraulica de
poténcia reduzida.

12) Art. 162 - A pesquisa ¢ a lavra de petroleo em territorio nacional constituem monopélio da
Unido, nos termos da lei.
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13) Art. 176 - As jazidas, em lavra ou ndo, e demais recursos minerais ¢ os potenciais de
energia hidraulica constituem propriedade distinta da do solo, para efeito de exploragio ou
aproveitamento, ¢ pertencem a Unido, garantida ao concessiondrio a propriedade do produto
da lavra.

14) Art. 177 - Constituem monopolio da Unido:

I- a pesquisa e a lavra das jazidas de petroleo e gas natural e outros hidrocarbonetos
fluidos;

II- a refinagdo do petroleo nacional ou estrangeiro;

- a importagdo e exportacdo dos produtos e derivados basicos resultantes das atividades

previstas nos incisos anteriores;

IV- o transporte maritimo do petroleo bruto de origem nacional ou de derivados basicos
de petroleo produzidos no Pais, bem assim o transporte, por meio de conduto, de
petroleo bruto, seus derivados e gas natural de qualquer origem;

V- a pesquisa, a lavra, o enriquecimento, o reprocessamento, a industrializagdo e o
comércio de minérios e minerais nucleares e seus derivados, com excegdo dos
radioisotopos cuja produgdo, comercializagdo e utilizagdo poderdo ser autorizadas sob
regime de permissdo, conforme as alineas b ¢ ¢ do inciso XXIII do caput do art. 21
desta Constituigo Federal (20061 AWM #4952 5-744).

§1° - A Unido poderd contratar com empresas estatais ou privadas a realizagdo das

atividades previstas nos incisos 1 a IV deste artigo observadas as condigdes
estabelecidas em lei (20053 AU AP E A ).
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15) Art. 3° - Pertencem a Unido os. depositos de petrdleo, gds natural e outros hidrocarbonetos
fluidos existentes no territorio nacional, nele compreendidos a parte terrestre, o mar territorial,
a plataforma continental ¢ a zona econdmica exclusiva. (“Art. 3 - The Federal Government
owns the petroleum, natural gas and other fluid hydrocarbon accumulations existing in the
national territory, which includes the onshore area, the territorial waters, the continental shelf,
and the exclusive economic zone.”)

16) Art. 4° -~ Constituem monopOlio da Unido, nos termos do art. 177 da Constituigdo Federal, as
seguintes atividades: I - a pesquisa e lavra das jazidas de petrdleo e gis natural e outros
hidrocarbonetos fluidos; II - a refinagdo de petroleo nacional ou estrangeiro; IIl - a importagdo e
exportagdo dos produtos e derivados basicos resultantes das atividades previstas nos incisos
anteriores; IV - o transporte maritimo do petréleo bruto de origem nacional ou de derivados
basicos de petroleo produzidos no Pais, bem como o transporte, por meio de conduto, de
petroleo bruto, seus derivados € de gés natural("HE=> HARS] ZF2=9)). (“Art. 4 - The following
activities, referred to in art 177 of the Federal Constitution, are a monopoly of the Federal
Government: I - the exploration for - and production of petroleum and natural gas and other
fluid hydrocarbon accumulations; II - the refining of petroleum of domestic and foreign origin;
Il - the import and export of basic products and by-products, resulting from the activities
referred to in the preceding items; and IV - the maritime transportation of crude oil of domestic
origin, or of basic products of 4s and natural gas.”)
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17) Art. 5° - As atividades economicas de que trata o artigo anterior serdo reguladas e fiscalizadas
pela Unido e poderdo ser exercidas, mediante concessdo ou autorizacdo, por empresas
constituidas 'sob as leis brasileiras, com sede e administragio no Pais(‘W&E-> BAFS] 7339
(“Art. 5 - The economic activities referred to in the previous article will be regulated and
inspected by . the Federal Government and may be carried out, through concession or
authorization, by enterprises established under the Brazilian laws, having their headquarters and
administration in Brazil.”)

18) Art. 23 - As atividades de exploragdo, desenvolvimento e produgdo de petroleo e de gas

natural serdo exercidas mediante contratos de concessdo, precedidos de licitagdo, na forma

estabelecida nesta Lei. (“Art. 23 - The petroleum and natural gas exploration, development and
production activities must be carried out through concession contracts, preceded by tender, as
established by this Law.”)

A3z G2 BARS 7lE(pesquisa e lavra de jazidas)”o]2l= EE ﬂ]/\] “BRAL 7Rk
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20) “Art. 26 - A concessdo implica, para o concessionario, a obrigagio de explorar, por sua
conta e risco e, em caso de €xito, produzir petréleo ou gis natural em determinado bloco,
conferindo-lhe a propriedade desses bens, apds extraidos, com os encargos relativos ao
pagamento dos tributos incidentes e das participagdes legais ou contratuais correspondentes.”
(=& I 2=
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st BE S Fastal AFALE A BE H]E(cost oil)S AlSH
U A A A (profit oil)S w7FeF UA H|ER e WA o)
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T 7bEo] ARgEith 1Elal AR HUkE Abolo] ofF
o7 ARESHA HAoW FE FEV AR dF =gEe] ALE
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A HZ&7MA ] E= AW E U 2~ (bonus de assinatura), (2)]
upel BlEste] Agehes 2FE 2HE, G)EALFrAAA AT
3= EAJAREH (o direito de lavra), (4)XF-Aakek] wel dAHS %
o= A ARl FFEHoR Ayshe AR 5EidAET
(participacio especial)©]t}.25)

gAbel ANHELP)S ZE7] s ARl AEdhe AEEUs
(bdnus de assinatura)i= HEF O 2 ANP7} YA AA8E HA714 o]
ol wojok st EACkS AT u UAER AE37] il
A EYsehes TS 2Th26)

AE7F 7FA7 = Sx(government take: participagdo governamental)2]
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25) HE A9478/973 AMSZE.

26) HE #19478/975 A462=2] THA. 1999~2008AF0lo] MEHU AR AFo]EQ] MA5=756
o Sl 2008 %Y 2199 LS AFIEAUTE ANP, Consolidagio das
Participagdes Governamentais 2008 (www.anp.gov.br/doc/participacoes governamentais /Con-
solidado_2008.pdf)

HE A9478/97% AWTZE] . 1999~2008Ak0]0] RHE|Z AFo]EQl 94 5049
ol 2008 AR 1099 FUS AT ESITE ANP, Consolidagio das Participagdes
Governamentais—2008 (www.anp.gov.br/doc/participacoes_governamentais/Con-solidado_2008.pdf)
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BT Hl& 32k

AR 70%
4] . AEA(ih) 20%
% Ag-0] Q&g A4 Eo]

= Al(i) 10%

%2,

A 52.5%
B8 25%
5%0) % ABALA] 15%

Al A& Mgl

FTok sk 7 30%

F7ok ek Al 30%

5% SNEHF- 20%

5% 9 ANER7TE 10%
J

= Al 1.5%

%0,

)& 5 25%

Aok A 22.5%
spopy | Sreh HRE A 25%
3]]001‘»]— 15%

410 4FF A8E) I A T.5%

2] WE A9478/973 (Al49%)

EXAE-H(o direito de lavra)= AFGAE B Q8 F+E Zta

UA ¥ ey ALt ES Stes AAlsH] 918 Aotk E
A&7 = BAL| ZH(fase de exploragdo)oll = km'd 10~5003 L, AAF
4] 7] ZK(periodo de desenvolvimento da producio)®ll = kn'd 20~10003]
ok, Z£337]7H(periodo de produgio)oll = 100~50003l Y A oA AH
LA

Ao 5ol ge ALk 7t ﬂﬂ‘/]r gk Fols =
= A5 AF7F mEEHE UM oR e wWide s HWit® 5

28) HE A9478/97% AlS0Z. 1999~2008AF0]o] ErEztoIF o2 AFolE]] A4= 5029
Srolm 2008 =R 1179 LS AFOIESTE ANP, Consolidagio das Participagdes
Governamentais 2008 (www.anp.gov.br/doc/ participacoes_governamentais/Con solidado  2008.pdf)
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A DAE A9 FA ulFHS FTAE A A 6~79 9 2§70
o grelotdg] Tt A= WvlFAete o]o] A-f-5F=17]7H(OPEC)
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5 gEira AN, AAFTAo] AAY] 38%(S] AT 55.7%)
of BExsly] wjiel @A AfHA LSt e Ao 9] vz
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IV.2. HAA AN e FX| & Eeke| Uz

e ofe tigk vl REREX] gft) wl¥ke] T|EE=A= dF
A7 A AT sA A]le] S5 1A viHEE AR A A
A Al (credibility) & 23S g lvke Aolth ¥ Al=E S =
A5 I(government taking)e Y3k W =Y o vdH Zo] AF
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Abstract

This paper examines the on-going debate over petroleum law
revision since the recent discoveries of the pre-salt oil in ultra-deep
waters in Brazilian offshore. To understand better of core issue on
debate it introduces the history of legal system on petroleum in Brazil

analyzing constitutions and related legislations, and analyzing regulatory
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framework including contractual forms which are applied in Brazil. After
the discoveries the National Petroleum Agency (ANP) withdrew the
pre-salt fields from the licensing round. On July 18, 2008, President
Lula instituted an interministerial commission to study and propose the
necessary changes to the legislation with respect to petroleum
exploration in the pre-salt arca. The commission has been reviewing oil
exploration models in other countries including Russia, Venezuela, Iran,
Norway and the United States, however, without any conclusion until
now. It appears that commission supports the adoption of a mixed
model, one for pre-salt reserves applying a production-sharing contract,
and another for all other area with the existing concession contract. New
state oil company would be created to administer .the production-
sharing contract and a new state fund to invest in social and educational
programs. This idea will lead to change the current regulatory
framework with the revision of the petroleum law (law n. 9478/97).
Unions, civil organizations and even leftwing factions within the
Workers’ Party (PT) are supporting Lula to use new oil wealth to
improve social welfare. However, there are strong argument against these
ideas supported by intellectuals and industries. They argue that the
government can receive more revenues from the pre-salt production and
that with these revenues the government can create a sovereign fund to
invest in social welfare programs without changing current legal
framework -and ‘a creation of a new state oil company. As the current
federal -Constitution dictates that all hydrocarbons belongs to the state,
the nationalist rhetoric that “the petroleum is ours” to revive the 1940s’
campaign is more political purpose rather than economic and social
purpose as the government argues. In fact, the creation of a new state
oil company and introduction of a production-sharing contract implies a
series of legal, political and practical complications. The proposed

contract is difficult to administer comparing to the current concession
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agreement. The more complicated one is a creation of a new state oil
company which needs the reform of the Petroleum Law in the National
Congress, implying automatically long time dialogue among political
parties and a new negotiation among the federal, state and municipal
governments to form a agreement on the distribution of royalties which
will come from pre-salt oils. It is sure that there will be a change to
the current legal and contractual framework for oil exploitation and
production. However, as political purposes are dominating this change,
long time dialogue and debate will prevail in Brazil. This paper suggests
that Lula’s intention is a recuperation of his political color on that he
has been criticized by left-wing side for his following to neoliberal
economic programs instituted by Henrique Cardoso. Still, it is very
probable that the change of legal framework will not be drastic as Lula

needs balance between investment and political purpose.

Key Words: Pre-salt Oil Discoveries, Brazilian Petroleum Law, Law no. 9478,
Concession Agreement, ANP (Brazilian Nation Petroleum Agency)
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